RULE

Department of Revenue
Policy Services Division
Various Exemptions from the Tax
(LAC 61:1.4401)

Under the authority of R.S. 47:1511 and in accordance
with the provisions of the Administrative Procedure Act,
R.S. 49:950 et seq., the Department of Revenue, Policy
Services Division, has amended LAC 61.1.4401 relative to
the sales tax exemption set forth in Article VII, Section 2.2
of the Constitution of Louisiana and R.S. 47:305(D)
regarding food for home consumption.

This Rule provides guidance as to which food items are
taxable and which are exempt under the Constitutional and
Statutory provisions.

Title 61
REVENUE AND TAXATION
Part I. Taxes Collected and Administered
by the Secretary of Revenue
Chapter 44. Sales and Use Tax Exemptions
§4401. Various Exemptions from the Tax
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1. R.S. 47:305(D) provides an exemption from state sales
tax upon the sale at retail of food sold for preparation and
consumption in the home as well as for some other expressed
types of food sales. For this purpose, meat, fish, milk, butter,
eggs, bread, vegetables, fruit and their juices, canned goods,
oleo, coffee and its substitutes, soft drinks, tea, cocoa and
products of these items, bakery products, candy, condiments,
relishes and spreads, are all considered food items. Items
such as flour, sugar, salt, spices, shortening, flavoring and oil
that are generally purchased for use as ingredients in other
food items constitute food. Items considered to be food are
not limited to the examples set forth above. The listing is not
all inclusive.

2. Alcoholic beverages, malt beverages and beer; tobacco
products; distilled water, water in bottles, carbonated water,
ice and "dry ice" are not considered to be food. Medicines
and preparations in liquid, powdered, granular, tablet,
capsule, lozenge, and pill form sold as dietary supplements
or adjuncts are also not considered to be food.

Dietary Supplements—any product, other than tobacco,
intended to supplement the diet that:
i. contains one or more of the following dietary
ingredients:
(a). a vitamin;
(b). a mineral;
(¢). an herb or other botanical;
(d). an amino acid;
(e). a dietary substance for use by humans to
supplement the diet by increasing the total dietary intake; or
(f). a concentrate, metabolite, constituent, extract,
or combination of any ingredients described in Subclauses
(a) - (e) above; and
ii. is intended for ingestion in tablet, capsule, powder,
softgel, gelcap, or liquid form, or if not intended for
ingestion in such a form, is not represented as conventional
food and is not represented for use as a sole item of a meal or
of the diet; and

iii. is required to be labeled as a dietary supplement,
which is identifiable by the fact that the product contains a
"Supplemental Facts" box on the label.

3. "Food for home consumption" as used in R.S.
47:305(D)(1)(n) does not include "prepared food."

Prepared Food—
i. food sold in a heated state or heated by the seller;

ii. two or more food ingredients mixed or combined
by the seller for sale as a single item, which does not include
food that is only cut, repackaged, or pasteurized by the seller,
and eggs, fish, meat, poultry, and food containing these raw
animal foods requiring cooking by the consumer in order to
prevent food borne illnesses; or

iii. food sold with eating utensils provided by the
seller, including plates, knives, forks, spoons, glasses, cups,
napkins, or straws. A plate does not include a container or
packaging used to transport the food.

4. Notwithstanding language to the contrary in Paragraph
F.3, bakery products, dairy products, soft drinks, fresh fruits
and vegetables, and package foods requiring further
preparation by the purchaser are considered "food for home
consumption" unless sold by an establishment listed in R.S.
47:305(D)(3). However, soft drinks that are sold with a cup,
glass or straw are not considered "food for home
consumption."

5. Sales of meals furnished to the staff and students of
educational institutions including kindergartens; the staff and
patients of hospitals; the staff, inmates and patients of mental
institutions; boarders of rooming houses; and occasional
meals furnished in connection with or by educational,
religious or medical organizations are exempt from the taxes
imposed by this Chapter, provided the meals are consumed
on the premises where purchased. Sales of food by any of
these institutions or organizations in facilities open to
outsiders or to the general public are not exempt from the
taxes imposed by this Chapter, and tax should be charged on
the entire gross receipts, rather than just the receipts from the
outsiders or the general public.

6. Facilities for the consumption of food on the premises
as discussed in R.S. 47:305(D)(3) include not only inside
facilities, but also outside facilities, including parking
facilities.

7. Purchases of food items by stores, institutions and
organizations can be purchased without payment of the
advance sales tax provided the ultimate retail sale or
consumption of the food is exempt from taxes imposed by
this Chapter. Regardless of the type of purchaser, if a
majority of the food purchased and disposed is taxable under
the established rules, advance sales tax must be paid by the
purchaser.
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AUTHORITY NOTE: Promulgated in accordance with
R.S. 47:301 and R.S. 47:1511.

HISTORICAL NOTE: Promulgated by the Department
of Revenue and Taxation, Sales Tax Section, LR 13:107
(February 1987), amended by the Department of Revenue,
Policy Services Division, LR 29:1520 (August 2003).

Raymond E. Tangney
Senior Policy Consultant
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